
BEFORE THE MERIT EMPLOYEE RELATIONS BOARD OF 

THE STATE OF DELAWARE 

 
HILARY HAYNES, ) 
 ) 
                         Employee/Grievant, ) 
 ) DOCKET No. 20-06-770 

      v. ) 
  ) 

DELAWARE DEPARTMENT OF HEALTH AND  ) DECISION AND ORDER  
SOCIAL SERVICES, DELAWARE PSYCHIATRIC  )  OF DISMISSAL 
CENTER, ) 
 ) 
                         Employer/Respondent. ) 
 
 
 
 

 After due notice of time and place, this matter came to a hearing before the Merit 

Employee Relations Board (the Board) at 9:30 a.m. on February 4, 2021, at the Delaware Public 

Service Commission, Silver Lake Plaza, Cannon Bldg., Suite 100, 861 Silver Lake Boulevard, Dover, 

DE 19904.  Pursuant to Governor John Carney’s 27th Modification of a State of Emergency 

Declaration, the Board also provided a teleconference line for participation. 

  

BEFORE W. Michael Tupman, Chair; Paul R. Houck, Victoria D. Cairns, and Sheldon N. 

Sandler, Esq., Members, a quorum of the Board under 29 Del. C. §5908(a). 

 
 
 
APPEARANCES 
 
Ilona Kirshon        Deborah L. Murray-Sheppard 
Deputy State Solicitor      Board Administrator  
Legal Counsel to the Board 
 
Hilary Haynes       Victoria Sweeney, Esq. 
Employee/Grievant, pro se      Deputy Attorney General 

         on behalf of the Department of  
        Health and Social Services 
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BRIEF SUMMARY OF THE EVIDENCE 

The employee/grievant (“Grievant”) offered thirteen (13) documents into evidence, 

all of which were admitted, marked as Exhibits 1 and 2 with subparts. 

The Department of Health and Social Services (“DHSS”) offered eight (8) documents into 

evidence, all of which were admitted, marked as Exhibits A through H. 

 The Grievant testified on his own behalf. 

At the conclusion of the Grievant’s presentation, the Agency moved for involuntary 

dismissal of the grievance.   The Board granted the Agency’s motion. 

 
FINDINGS OF FACT 

On December 9, 2019, Hilary Haynes (“Grievant”) was hired as a Cook Supervisor in 

the main kitchen of the Delaware Psychiatric Center (“DPC”).   

Soon after being hired, Mr. Haynes made complaints to DPC management about 

questionable practices by contract employees, the level of food waste, inventory concerns and 

issues with staffing and overtime. 

 On June 5, 2020 Mr. Haynes was discharged from his position. 

 On June 10, 2020 Grievant filed a dual appeal with the Department of Human Resources 

(“DHR”) and the Merit Employee Relations Board (“Board”) grieving his dismissal.  Mr. Haynes 

alleged that he was terminated from his position in retaliation for having spoken out about 

workplace conditions and because of the hostile work environment he experienced in that 

workplace.  Prior to his discharge, Mr. Haynes had not complained about a hostile work 

environment. 

 On or about August 21, 2020, DHR denied the grievance and Mr. Haynes requested it be 

heard by the Board. 
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CONCLUSIONS OF LAW 
 

 Merit Rule 9.1 states: 
 

After successful completion of an initial one-year probationary 
period, the incumbent shall be a Merit employee. 

 
 Merit Rule 9.2 states: 
 

Employees may be dismissed at any time during the initial 
probationary period. Except where a violation of Chapter 2 is 
alleged, probationary employees may not appeal the decision. 

 
 Merit Rule 2.1 states: 
 

Discrimination in any human resource action covered by these 
rules or Merit system law because of race, color, national origin, 
sex, religion, age, disability, sexual orientation, or other non-merit 
factors is prohibited. 

 
The Agency terminated the Grievant during his initial probationary period.  Merit Rule 

(“MR”) 9.2 states the Agency may dismiss a probationary employee at any time during the 

probationary period.  When the employee alleges the termination was based on discrimination, 

however, it is appealable through the grievance process under MR 2.1.  Kopicko v. Department 

of Services for Children, Youth and Their Families, 805 A.2d 877, 888 (Del. 2002). 

Merit Rule 2.1 prohibits discrimination based upon protected status or other non-merit 

factors.  The grievant bears the burden of establishing a prima facie case of discrimination based 

on non-merit factors.  To be successful, the grievant must establish that: (1) he engaged in 

protected activity; (2) that he suffered an adverse employment action; and (3) that there is a 

causal connection between the protected class and the adverse employment action. Ennis v. 

Del. Transit. Corp., 2015 WL 1542151, at *5 (Del. Super., Mar. 9, 2015) (discussing the 

McDonnell Douglas framework to establish a claim of disparate treatment).  

Mr. Haynes provided evidence sufficient to establish that he engaged in protected activity 

when he complained about workplace problems, and that he suffered an adverse employment 

action when the Agency terminated his employment.  He did not, however, present any evidence 
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to establish a causal connection between the two.  Likewise, his claim of a hostile work 

environment fails because he did not allege that he was discriminated against on the basis of 

“race, color, national origin, sex, religion, age, disability, sexual orientation, or other non-merit 

factors,” which is an essential component of discrimination under Merit Rule 2.1. 

The probationary period provided for under the Merit Rules met its purpose in this case in 

allowing the employer to evaluate Mr. Haynes’ fitness for the Cook Supervisor position. The 

record establishes that the Agency did not violate MR 2.1 when it dismissed him during the 

probationary period of his employment. 

 
ORDER 

 It is this 30th day of March, 2021, by a unanimous vote of 4-0, the Decision and Order of 

the Board to dismiss the grievance.  The Board finds the Grievant failed to provide sufficient 

evidence that the Agency violated Merit Rule 2.1 when it dismissed him during his probationary 

period. 
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