
 BEFORE THE MERIT EMPLOYEE RELATIONS BOARD   
 
 OF THE STATE OF DELAWARE 
 
 
 
GEORGE SHARPLEY,  ) 

) 
 Employee/Grievant, ) 

)  
    v.  ) DOCKET No. 20-01-745 

) 
DELAWARE DEPARTMENT OF LABOR AND ) DECISION AND ORDER  
     DEPARTMENT OF HUMAN RESOURCES, )     OF DISMISSAL 
  ) 
 Employers/Respondents. ) 
 
 
 

After due notice of time and place, this matter came to a hearing before the Merit Employee 

Relations Board (“Board”) at 9:00 a.m. on January 21, 2021 at the Delaware Public Service 

Commission, Cannon Building, Suite 100, 861 Silver Lake Boulevard, Dover, Delaware 19904.  

Pursuant to Governor John Carney’s 27th Modification of a State of Emergency Declaration, the 

Board also provided a teleconference line for participation.   

 

BEFORE W. Michael Tupman, Chair; Paul R. Houck, Jacqueline D. Jenkins, Ed.D, 

Victoria D. Cairns and Sheldon N. Sandler, Esq. (by telephone), Members, the full Board.  

 

APPEARANCES  

Carla A.K. Jarosz (by telephone)  
Deputy Attorney General  
Legal Counsel to the Board  
 

Deborah L. Murray-Sheppard  
Board Administrator  

Anthony Delcollo, Esq. (by telephone)  
Offit Kurman 
on behalf of the Employee/Grievant  
 
 

Allison McCowan (by telephone)  
Deputy Attorney General  
on behalf of Departments of Labor and  
Human Resources  
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BRIEF SUMMARY OF THE EVIDENCE 

 The Board heard legal argument on the motion to dismiss filed by the Agencies, 

Department of Labor (“DOL”) and Department of Human Resources (“DHR”).  The Agencies’ 

written motion included six attached exhibits, marked A-F.  The Grievant, Dr. George A. 

Sharpley, Jr., filed written opposition to the Agencies’ motion which included eleven attached 

exhibits, marked 1-11.  The written submissions of the parties were reviewed by the Board prior 

to the hearing. 

 
FINDINGS OF FACT 

 Dr. Sharpley was employed in a DOL merit position from 1996 to 2010.  In 2019, he 

accepted the exempt position of Chief of the Office of Occupational and Labor Market Information 

(“OOLMI”), also within DOL.   

 On or about October 1, 2019, Dr. Sharpley was “informed that [his] services were no longer 

required in [his] appointed position.”  Agencies’ Exhibit F.  By email dated October 2, 2019 to 

the DOL Human Resources Manager, Tristan Press, Dr. Sharpley requested to exercise his right 

to return to a merit system position, pursuant to Merit Rule (“MR”) 5.9.  Agencies’ Exhibit B.   

 On or about October 2, 2019,1 Dr. Sharpley went out on approved leave for a medical 

condition.  His leave status was protected under the federal Family Medical Leave Act (“FMLA”) 

for twelve weeks.  Grievant Exhibit 2.  During the period of his medical leave, Dr. Sharpley 

continued to be compensated at the salary rate of the exempt OOLMI Chief.  Agencies Exhibit C.; 

Grievant Exhibit 1. 

 In an email with Ms. Press dated November 19, 2019, Dr. Sharpley responded to a letter 

 
1  Ms. Press confirmed in an email dated December 30, 2019 that Dr. Sharpley’s FMLA leave 
commenced on October 2, 2019.  Grievant Exhibit 9. 
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from DOL which he characterized as demanding he return a completed Short-Term Disability 

claim.  Later in that email string, Ms. Press confirms that Dr. Sharpley had not been removed from 

the exempt Chief position, as of December 2, 2019.  Grievant Exhibit 1. 

 In a December 23, 2019 letter, Ms. Press advised Dr. Sharpley that his FMLA benefits 

would exhaust on December 25, 2019.2  Because he had not applied for short term disability, Dr. 

Sharpley was notified that continued absences on or after December 30, 2019 would be 

unauthorized. Grievant’s Exhibit 6.  He was cautioned that remaining in an unpaid/unauthorized 

leave status would result in an interruption of his medical benefits unless he personally provided 

Human Resources with payment for the premiums. 

 The December 23, 2019 letter also notified Dr. Sharpley that he was “directed to report to 

full duty no later than December 30, 2019 to your Return to Merit placement … as a Management 

Analyst III with the Department of Human Resources…”  The letter provided information on his 

new supervisor and where he was to report for work.  The letter concluded by offering Dr. 

Sharpley three options, in the event that he was unable to return to full duty: 

1. Obtain approval for a short-term disability claim through the remainder of his absence; 

2. Obtain written approval of a leave of absence without pay by January 3, 2020.  Such 

request for leave was to be submitted to his new supervisor at DHR; or 

3. Apply for State Retirement based upon his pension creditable time working at the State.  

Agencies Exhibit C; Grievant Exhibit 6. 

 By email dated December 30, 2019, Dr. Sharpley notified Ms. Press that he was retiring 

under duress.  Grievant Exhibit 7.  Dr. Sharpley neither applied for short-term disability benefits 

nor reported to the return to merit position identified in the December 23, 2019 letter. 

 
2 Dr. Sharpley was earlier advised that his FMLA leave extended through December 24, 2020, by letter 
dated December 20, 2019.  Grievant Exhibit 5. 
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 The Board finds as a matter of fact that Dr. Sharpley voluntarily resigned from his exempt 

position of OOLMI Chief.    

 
CONCLUSIONS OF LAW 

The Board rejects the Grievant’s argument that the Agencies’ motion to dismiss is untimely 

because it was not filed until two weeks prior to the scheduled date of hearing in this case.  “A 

challenge to subject matter jurisdiction must be heard at any time it is raised; it is not subject to 

waiver.”  Family Court of the State of Delaware v. Terri Tucker and MERB, C.A. No. N13A-10-

007 (Del. Super., 2014)  “Subject matter jurisdiction in non-waivable [and] courts have an 

independent obligation to satisfy themselves of jurisdiction if it is doubt.”3 

Merit Rule 5.9 states: 

The DHR Secretary may grant an agency request for an extended 
leave of absence to a Classified employee to serve in any 
nonclassified position described in 29 Del. C. §5903 (4), (5), (6) and 
(23).  At the end of that appointment, employees shall be returned 
within 60 days to a position for which they are qualified in the 
Classified Service, provided that the position is the same paygrade 
or lower as the position from which they left the Classified Service.  
They may also return to the Classified Service via the competitive 
process, in which case they would be considered an in-house 
candidate for the agency from which they originally received their 
leave of absence.  Pay upon return to the Classified Service is set 
forth in 4.10.4 
 

 29 Del. C. § 5903(23), as modified in 2002, extends return to merit system privileges to 

employee who accept an exempt position:  

Any classified employee leaving the classified service to accept a 
position under paragraph (4), (5), (6) or (23) of this section shall 

 
3  Citing Appriva S’holder Litig. Co. v. EV3, Inc., 937 A.2d 1275, 1284 (Del. 2007) (citing Nesbit v. 
Gears Unlimited, Inc., 347 F.3d 72 76-77 (3d Cir. 2003)). 
4   4.10  Pay Rate on Return from Exempt Position.  Employees who return from leaves of absence in 
non-classified positions described in 29 Del. C. §5903 (4), (5), (6) and (23) shall receive at least the rate of 
pay which they would have otherwise received but for such leave of absence. If they return via competition 
to a position in a higher paygrade than the former Merit position, the provisions of 4.6 shall apply based on 
their former rate of pay. 
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automatically be granted an extended leave of absence. Upon 
completion of such appointment, the Secretary shall place the 
employee in a classified position for which the employee meets 
minimum qualifications in the same or a lower pay grade as the 
position that the employee held when leaving the classified service. 
The salary shall be paid at no less than the equivalent pay grade and 
percentage of the pay grade midpoint from which the employee took 
this leave of absence. 

 
 The Board concludes as a matter of law that it does not have jurisdiction over appeals 

brought by an employee who voluntarily resigns or retires.  Marshall v. DHSS,MERB Docket 11-

11-530 (Jan. 29, 2013).  “Employee resignations and retirements are presumed to be voluntary.” 

Leheny v. City of Pittsburgh, 183 F.3d 220, 227 (3d Cir. 1999).  

 Dr. Sharpley did not accept the merit position offered and retired as an exempt employee.  

Because he was not in a merit position at the time of his resignation, the Board does not have 

jurisdiction to consider his complaint that he resigned under duress.  

Dr. Sharpley cites to Kline v. Department of Safety and Homeland Security5 to support his 

argument that the Agencies violated MR 5.9 by failing to return him to a merit position within 

sixty days of his termination.  Despite the lack of evidence that Dr. Sharpley was ever, in fact, 

terminated or separated from his exempt position, Kline is distinguishable on its facts.  In that 

case, when the grievant was terminated from his exempt position, the agency to which he was to 

return refused to place him in a classified position.  The Board found it had jurisdiction to 

determine whether the agency’s decision not to return him to classified service after he was 

terminated violated MR 5.9.  In the present case, the grievant was directed to report to a merit 

position by a date certain, which he declined to do.  The Board concludes as a matter of law that 

the Grievant must first return to merit status, in order to challenge the Agencies’ compliance with 

MR 5.9.   

 
5   MERB Docket No. 08-12-435 (March 30, 2010) 
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ORDER 
 

 It is this 1st of February, 2021, by a unanimous vote, the Decision and Order of the Board 

to dismiss Dr. Sharpley’s appeal for lack of jurisdiction.  

 
 

 
 
 

 

 
 

 

 
 
 

 

 

 

 


