BEFORE THE MERIT EMPLOYEE RELATIONS BOARD
OF THE STATE OF DELAWARE

LAURIE S. MOISON,

)
)
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) DOCKET No. 065105369X
v. ) 07-09-400
)
DEPARTMENT OF HEALTH AND )
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After due notice of time and place, this matter came (o a hearing before the Merit
Employee Relations Board ("the Board") at 9:00 a.m. on January 8, 2009 at the Margaret M.
O’Neill Building, 410 Federal Street, Suite 213, Dover, DE 19901 and continued on May 21,
2009.
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BRIEF SUMMARY OF THE EVIDENCE

The employee/grievant, Laurie S, Moison ("Moison"), called six witnesses: David W.
Wesley, Jr.g James W, Domorod, Sr.; Benjamin L. Brown, III; Mercedes Rooks: Craig Allen
Koska; and Emily Falone. Moison moved and the Board admitted into evidence her trial book
with 39 exhibits (A-1 to A-39).

The Department of Health and Social Services ("DHSS") called three witnesses: Emily
Falone; Lisa Henry; and NicQIe Quinn. DHSS moved and the Board admitted into evidence the
DHSS trial book with 35 exhibits (S-1-A to S—I-I;L) (S-1-Q removed per the Board’s pre-hearing

order).

FINDINGS OF FACT

DHSS hired Moison on a one-year probationary basis on September 5, 2006 as a
Trainer/Educator III in the Public Health Preparedness Section ("PHPS“) of the Division of Public
Health ("DPH"). Emily Falone is the Section Chief of PHPS. Ben Brown supervised the
trainer/educator group (Moison, Jim Domorod, and Craig Koska) until Brown left PHPS in March
2007. Tim O’Hea supervises the planning group (Tim Sexton, Nicole Brault-Reilly, Robert
Pinkerton, and Mercedes Rooks). Both Brown and O’Hea reported to Lisa Henry, who reporied
to Falone,

Moison’s first major job assignment was to develop a training and education program for
the Delaware Medical Reserve Corps ("MRC"). The MRC is comprised of doctors and nurses
(mostly retired) who volunteer their time to assist government authorities in a public health

emergency.



Moison conducted a training survey to assess the needs of MRC volunteers and prepare
a training schedule for 2007 with some courses approved for continuing education credit. PHPS
held the first MRC training program on November 9, 2066.

Ben Brown drafted Moison’s performance review for the period September 5 - December
31, 2006. According to Brown, Lisa Henry reviewed the draft and asked him to make several
changes in the first paragraph. (Moison thought those changes diminished her role in the MRC
training session.) According to Henry, she had concern about Brown’s overall rating of "Exceeds
Expectations” because Moison had worked at PHPS for only four months. Henry discussed the
matter with Emily Falone, and they decided to postpone the evaluation until Moison had worked
six months. According to Henry, she told Brown not to complete the evaluation, but he did
anyway and gave it to Moison to sign.

PHPS held a second MRC training session on March 8, 2007. According to Lisa Henry,
she made it clear to Moison that Henry wanted to review any training materials in advance. When
Henry did not receive them, she accessed the PHPS shared drivé and found Moison’s power point
presentation. Henry was concernéd that the presentation contained five slides with photos of the
Governor and the DPH Director and quotes attributable to them without their authorization,
Before the volunteers arrived for the training program, Henry told Moison to "take out the slides,
then go on with the presentation."

After the training session, Henry e-mailed Moison: "You have been instructed on the
review process on a number of occasions, yet you still developed and planned to present material
that had not been reviewed by me. In addition, you ignored my request from this morning which
was specifically to send me the presentation today so I could review before you presented. . . .
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In the future, please ensure that all presentations are sent to me with plenty of time for me to
review prior to the date that the presentation will be given."

In April 2007, Mercedes Rooks sent a letter to Human Resources complaining about
management’s treatment of her and other employees at PHPS. Rooks alleged incidents of
yelling, disparaging comments, forced overtime, and sabotage of projects.  DPH assigned
Wayne Bradshaw to investigate Rooks’ complaint. Bradshaw interviewed most of the PHPS
employees including Moison.

In June 2007, Nicole Quinn started supervising the trainer/educator group at PHPS. One
of Ms. Quinn’s immediate goals was to clean up and reorganize the section’s shared (I} drive
for efficiency. By e-mail, Quinn informed her group about the impending changes. There was
some initial confusion when a few employees could not locate their work product, but nothing was
lost.

According to Quinn, she met one-on-one every week with each employee in her group..
According to Quinn, she counseled Mqison .about time management problems and missed
deadlines and asked her to send Quinn an e-mail at the end of each day to prioritize Moison’s
work for the next day. |

With federal grants, PHPS contracted with two private vendors to help organize four
pandemic influenza workshops. The grants required PHPS to prepare an action after report
("AAR") within sixty days. The contracts required the vendors to draft the initial reports.
Moison was responsible for editing the reports before sending them to Quinn for review.

By e—rﬁail dated June 27, 2007, Quinn reminded Moison of the final deadlines for the four
AARs. Quinn make it clear that the due dates for another project Moison was working on "were
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lifted and you are not required to focus on that project at this time."

When Quinn became concerned that Moison was falling behind on three of the reports, she
e-mailed Moison on July 10, 2007 with deadlines to send the drafts to Quinn for her review:
Criminal Justice (July 12, 2007); Essential Services (July 16, 2007); and Ethical Issues (July 18,
2007). "This schedule will allow me to review the AARs so that I can get any changes back to
you for final revision before they go on to Lisa [Henry] and Emily [Falonej for final review."

According to Quinn, Moison did not meet the deadlines for two of the AARs. According
to Quinn, all of the reports were "structurally inadequate, " "required extensive reformatting,” and
were full of "grammar and spelling errors.” Quinn had to devote considerable time re-writing
them.

By letter dated August 24, 2007, the DHSS Secretary notified Moison "that you are being
terminated from your probationary Trainer/Educator III position with the Division of Public
Health (DPH) for inability to perform the essential duties of the position for which you were
hired." The letter detailed various shortcomings:

Your work performance has shown poor analytical
skills, an inability to multi-task, slow work progress
and an inability to follow directions. Additionally,
your utilization of excessive documentation has re-
sulted in poor use of time. . . . You repeatedly push
back deadlines, claiming you need more time on
nearly all tasks assigned to you. Your poor project
management and analytical skills, coupled with your
time management issues have negatively affected
your final product and caused you to miss deadlines.
. . . You have also failed to meet expectations in the
area of communications. There have been a number
of occasions when your direct supervisor, the Public
Health Preparedness Section Chief and the Public
Health Preparedness Administrator, discussed with
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you the tone of your communications, your disrespect-
ful communication style and your violations of the
Division of Public Health communication policy.

CONCLUSIONS OF LAW

Merit Rule 9.2 provides: "Employees niay be dismissed at any time during the initial
probationary period. Except where a violation of Chapter 2 is alleged, probationary employees
may not appeal the decision.”

Merit Rule 2.1 provides: 'fDiscrimination in any human resource action covered by these
rules of Merit system law because of race, color, national origin, sex, religion, age, disability,
sexual orientation, or other non-merit factors is prohibited."”

Moison was a probationary employee when DHSS terminated her on August 24, 2007,
Moison alleges that DHSS terminated her: (1) in retaliation for her what she said in her interview
during the internal investigation of the Rooks complaint; (2) in retaliation for her being named as
a witness in an age discrimination charge filed by James Domorod; and (3) DHSS terminated her

because of her age (56).

A, Retaliation

"The term ‘retaliation’ does not appear in Merit Rulé 2.1, but the Board believes that for
an employer to retaliate against an employee’s exercise of a protected activity is discrimination
* based on a non-merit factor." Hilferty v. Department of State, MERB Docket No. 07-12-406, at

p.10 (Aug. 27, 2008).



"To establish a prima facie of retaliation under Title VII, a plaintiff must tender evidence
that: ‘(1) she engaged in an activity protected by Title VII; (2) the employer took adverse
employment action against her; and (3) there was a causal connection between her participation
in the protected activity and the adverse employment action.’" Moore v. City of Philadelphia, 461
F.3d 331, 340-41 (3™ Cir. 2006) (quoting Nelson v. Upsala College, 51 F.3d 383, 386 (3" Cir.
1995)).

Title VII proVides: "It shall be an unlawful employment practice for an employee to
discriminate against any of [its] employees . . . because [the employee] has made a charge,
testified, assisted, or participated in any manner in an investigation, proceeding, or hearing under
this subchapter [the participation clause]” or "has opposed any practice made . . . unlawful . . .
by this subchapter {the opposition clause]." 42 U.S.C. §2000e-3(a)). An activity falling within
the opposition or participation clause of Title VII is a protected activity for purposes of a claim
Qf retaliation.

In Crawford v. Metropolitan Government of Nashville and Davidson County, 129 S.Ct.
846 (Jan. 26, 2009), a human resources officer (Veronica Frazier) investigated complaints of
sexual harassment by a supervisor (Gene Hughes). When Frazier interviewed Vicky Crawford,
Crawford recounted several instances of sexually harassing behavior by Hughes. The U.S.
Supreme Court held the statement Crawford géve was "covered by the opposition clause, as an
ostensibly disapproving account of sexually obnoxious behavior toward her by a fellow employee,
an answer she says antagonized her employer to the point of sacking her on a false pretense.” 129
S.Ct. at 850-51, "When an employee (;ommunicates to her employer a belief that the employer
has engaged in . . . a form of eniployment discrimination, that communication virtually always
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constitutes the employee’s opposition to the activity.” 129 §.Ct. at 851.
1. Rogks Investigation

Moison did .not testify at the hearing so the Board does not know what she told Bradshaw
in her interview during his investigation of the Rooks complaint. The Board will give Moison the
benefit of the doubt and assume that during her interview she spoke out against age or other
unlawful discrimination in the workplace so she satisfied the first element of a claim of retaliation:
protected activity (Title VII’s opposition clause). Moison also satisfied the second element:
adverse employment action (termination). The Board concludes as a matter of law that Moison did
not satisfy the third element for a prima facie claim of retaliation: a causal connection -between
her interview and her termination on August 24, l2007. The Board does not believe that temporal
proximity — standing alone- warrants an inference of causation.

"[Tlhe mere fact that adverse employment action occurs after a complaint will ordinarily
be insufficient to satisfy the plaintiff’s burden of demonstrating a causal link between the two
events." Robinson v. City of Pittsburgh, 120 F.3d 1286, 1302 (3" Cir. 1997). "Evidence of timing
between protected activity and adverse action, alone, ordinarily is insufficient to demonstrate a
causal link unless the time is ‘unusually suggestive’ of retaliatory motive." McLaughlin v, Fisher,
277 Fed.Appx. 207, 2008 WL 1934457, at p.9 (3" Cir., May 5, 2008) (quoting Krouse v.
American Sterilizer Co., 126 F.3d 494, 503 (3™ Cir. 1997) (two days between a protected activity
and an adverse action is "unusually suggestive" of retaliatory motive)), cert. deniéd, 129 S.Cit.
509 (2008).

"Although there is no bright line rule as to what constitutes unduly suggestive temporal
proximity, a gap of three months between the protected activity and the adverse employment
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action, without more, cannot create an inference of causation." LeBoon v. Lancaster Jewish
Community Center Association, 503 F.3d 217, 233 (3" Cir. 2007), cert. denied, 128 S.Ct. 2053
(2008).

The Board concludes as a matter of law that there is nothing unusually suggestive to infer
a causal relationship between the Rooks complaint (April 2007), and Moison’s termination four
months later in August. ‘Besides temporal proximity, Moison did not offer the Board any other
evidence to infer a causal connection between her interview during the investigation of the Rooks’
complaint and her termination.

Moison’s witnesses tried to establish a pattern of retaliation against those interviewed
during the Rooks investigation. Rooks testified that DHSS terminated two other employees (John
Jackson and Cordelia Leatherbury) who gave statements. Jackson was a causal/seasonal employee
Who resigned rather than be terminated for misusing his State computer torun a personal business.
Leatherbury was a casual/seasonal worker who left because PHPS no longer needed her services.
The Board cannot see any causal connection between Jackson’s or Leatherbury’s involvement
in the investigation of the Rooks complaint and the circumstances under which they left PHPS.

Rooks testified that PHPS retaliated against her after her complaint by taking some
programs away from her, but any retaliatory motive is belied by her promotion from Planner 11
to Planner III. Craig Koska testified that PHPS took one of his programs away from him, but
Nicole Quinn explained that PHPS re-assigned that program to a PhD epidemiologist who was
far more qualified (Koska does n;)t have a medical degree). Far from retaliating against Koska,
Emily Falone testified that after the Rooks investigation she offered to sénd Koska to the
prestigious Mid-Atlantic Leadership Conference at J.ohns Hopkins University but he declined for
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personal reasons. The Board cannot find anything in the record to form a pattern of retaliation
against other employees interviewed during the Rooks investigation to infer that DHSS rétaliated
against Moison. |

The Board concludes as a matter of law that Moison failed to make a prima facie case of
retaliation based on the Rooks investigation.

2, Domorod Age Discrimination Charge

Moison’s second claim of retaliation is based on a charge of age discrimination by James
Dormo‘rod. Domorod filed a charge of age discrimination with the Delaware Department of Labor
("DDOL") on August 9, 2007. DDOL interviewed Domorod on August 16, 2007 and he
provided a list of potential witnesses including Moison.

Title VII’s participation clause "protects a volunteer witness poised to testify in support
of a co-worker’s discrimination claims” even if the employee has not already testified. Jufe v.
Hamilton Sundstrand Corp., 420 F.3d 166, 175 (2™ Cir. 2005). Domorod named Moison as a
potential witness in his charge of age discrimination, so Moison satisfied the first element of a
prima facie case of retaliation: protected activity ( Title VII’s participation clause). She also
satisfied the second element: adverse employment action (termination)). The Board concludes as
a matter of law that Moison failed to satisfy the third element of a prima facie retaliation claim:
a causal connection between the protec-ted activity and the adverse employment action.

Domorod filed his charge of age discrimination with the DDOL on August 9, 2007. DHSS
terminated Moison on August 24, 2007. The Board concludes as a matter of law that there is no
causal connection between the two events. The evidence shows that DHSS did not receive notice
of Domorod’s charge of age discrimination until Sepfember 6, 2009 nearly two weeks after
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Moison’s termination. "Absent evidence that the decision-maker had knowledge of the protected
activity, ‘a substantial gap [exists] in any causal chain suggested even by temporary proximity.”"
Walsh v. Wal Mart Stores, Inc., 200 Fed.Appx. 134, 137, 2006 WL 2805630 (3" Cir., Oct. 2,
2006) (quoting McGorrian v. E.M.S.A., 85 Fed.Appx. 1, 4 (3" Cir. 2003)).

The Board concludes as a matter of law that Moison did not meet her burden to prove a

prima facie case of retaliation based on the Domorod charge of age discrimination.

B. Age Discrimination

Under the Age Discrimination in Employment Act ("ADEA"), "it is ‘unlawful for an
employer to . . . discharge any individual or otherWise discriminate against any individual with
respect to his compensation, terms, conditions, or privileges of employment because of such
individual’s age.”" Abraham v. Abington Friends School, 215 Fed.Appx. 83, 84, 2006 WL
3793380 (3™ Cir., Dec. 27, 2006) (quoting 29 U.S.C. §623(a)(1)).

To establish a prima facie case of age discrimination, Moison must show that she: "*(1)
belongs to a protected class [40 years old or older], (2) was qualified for the position held, (3} was
terminated despite adequate qualifications, and (4) was replaced with a candidate sufficiently
yoﬁnger to permit an inference of age discrimination.”” Hunter v. Rowan University, 299
Fed.Appx. 190, 2008 WL 4874469, at p.4 (3" CiF., Nov-. 12, 2008) (quoting Monaco v.
American General Assurance Co., 359 F.3d 296, 301 (3" Cir. 2004)), cert. denied, 543 U.S. 814
(2004).

The Board concludes as a matter of law that Moison established a prima facie case of age
discrimination: (1) she was 56 years old at the time of her termination; (2) she was qualified for
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the position of Trainer/Educator III; (3) DHSS terminated her; and (4) DHSS replaced her with
a younger worker (James Fleming, late 30s). The burden then shifts to DHSS to articulate “a
‘legitimate, non-discriminatory reason for™" terminating Moison. Hunter, 2008 WL 4874469,
at p.4 (quoting McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973)). The Board
concludes as a matter of law that DHSS has "done so by producing evidence that [Moison’s]
performance had become unsatisfactory." Hunter, 2008 WI. 4874469, at p.4.

The burden then shifts to Moison to prove that the reasons stated by DHSS in her
termination letter were a pretext and the real motive was age discrimination. Moison "must
demonstrate such weaknesses, implausibilities, inconsistencies, incoherencies, or contradictions
in the employer’s proffered legitimate reasons for its action that a reasonable factfinder [would]
rationally find them ‘unworthy of credence.’" Fuentes v. Perskie, 32 F.3d 759, 765 (3" Cir.
1994) (quoting Ezold v. Wolf, Block, Schorr & Solis-Cohen, 983 F.2d 509, 531 (3" Cir. 1992)),
cert. denied, 510 U.S. 826 (1993).

In Reeves v. Sanderson Plumbing Products, Inc., 530 U.S. 133 (2000), the employer fired
Reeves for not maintaining accurate time and attendance records and he sued for age
discrimination. The U.S. Supreme Court held the jury could infer that the employer’s explanation
for the termination was a pretext for age discrimination based on substantial evidence that the
explanation was false. "Proof that the [employer’s] explanation is unworthy of credence is
simply one form of circumstantial evidence that is probative of intentional discrimination, and it
may be quite persuasive." 530 U.S. at 148. "[O]nce the employer’s justification has been
eliminated, discrimination may well be the most likely alternative explanation, espet.:ially since
the employer is in the best position to put forth the actual reason for its decision.” Id. "Thus, a
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plaintiff’s prima facie case, coupled with sufficient evidence to find that the employer’s asserted
justification is false, may permit the trier of fact to conclude that the employer unlawfully
discriminated.” 530 U.S. at 148,

Reeves had additional evidence that his supervisor (Chestnut) "was motivated by age-based
animus and was principally responsible for [firing Reeves]. [Reeves] testified that Chestnut had
told him that he ‘was so old [he] must have come over on the Mayflower’ and, on one occasion
when [Reeves] was having difficulty starting a machine, that he ‘was too damn old to do [his
jobl.”" 530 U.S. at 151. Co-workers corroborated "that there was an ‘obvious difference’ in
how Chestnut treated” older employees, in particular Reeves, whom he treated ‘like a child when
you're angry with [him].”" Id.‘

In contrast, Moison’s only evidence of age bias was Craig Koska’s tesﬁmony. Koska
testified that while driving back from a conference with Tim O’Hea, O’Hea said that it was "a
good idea to get rid of all the old GIs so we can get some educated people in here." There is no
evidence_ in the record that O’Hea played a role in the decision to terminate Moison to impute
age bias to the employer. "[S]tray remarks by a nondecisionmaker could not have infected the
decisionmaking process." Creely v. Genesis Health Ventures, Inc., 184 Fed.Appx. 197, 200,
2006 WL 1594435 (3" Cir., June 12, 2006) (citing Ezold, 973 F.2d at 546).

The Board concludes és a matter of law that the stated reasons for Moison’s termination
- poor job performance, as detailed in her termination letter - were not false. PHPS had cited
Moison on a number of occasions about missed deadlines and her time management problems.
Even when relieved of other program responsibilities, Moison was not able to timely complete the
AARs for the pandemic flu workshops. There is ample evidence in the record to support the
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criticisms in Moison’s termination letter: "inability to multitask"; "slow work progress";
"inability to follow directions”; "poor use of time"; "pushing back deadlines"; and "poor project
management." '

Moison infers that unsatisfactory job performance was a pretext for termination because
her first supervisor (Ben Brown) testified her work was excellent. The Board does not believe any
such inference is Warranted, particularly because Brown left PHPS in March 2007 and did not
have any knowledge about Moison’s job performance during the six months prior to her
termination.

Moreover, "[t]he mere existence of positive evaluations by a supervisor does not give rise
" to the inference that negative evaluations from another supervisor were a pretext.” Hunfer, 2008
WL 4874469, at p.4.l Even the performance evaluation drafted and signed by Brown noted under
"Areas where growth or skills/knowledge development is suggested or needed" that Moison
needed to l“Improve multi-tasking and project management skills and maintain constant awareness
of deadlines." Those same issues figured prominently in Moison’s termination letter. 2

Moison tried to prove pretext from an alleged pattern and practice of age discrimination

in PHPS. "“Statistical evidence of an employer’s pattern and practice [of discrimination] may be

: Where the employer offers multiple reasons for termination, the employee does

not have to "cast doubt on each proffered reason” but must at least "cast doubt on a fair
number of them" in order "to discredit the remainder." Fuentes, 32 F.3d at 764 n.7. The
Board does not believe it needs to address each and every instance of unsatisfactory job
performance in Moison’s termination letter because she did not provide evidence to cast doubt
on most of those reasons.

2 Brown testified that he included identical form language in the performance

reviews for all PHPS employees he supervised, but the Board does not find that explanation
credible,
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relevant to a showing of pretext.” Ezold, 983 F.2d at 542. Moison, however, did not provide
the Board with any statistical evidence or eveﬁ anecdotal evidence of a pattern and practice of age
discrimination. |

One other PHPS employee (Domorod) complained about age discrimination, but that is

*  The record does not show a

not a sufficient statistical sample to infer age disérimination.
pattern or practice of replacing older workers in the PHPS with younger workers. To the
contrary, the record shows that workers (younger and older) came and went for personal reasons
or to pursue other professiénal opportunities,

Moison painted a picture of a workplace fraught with tension, threats, fear, and hostility
by management towards employees, describing it as a "hostile work environment." Disrespectful,
harsh, and unfair treatment in the workplace, however, "does not translate into a charge of illegal
age discrimination.” Barber v. CSX Distributing Services, 68 F.3d 694, 702 (3™ Cir. 1995).

The Board concludes as a matter of law that Moison failed to prove that the work
environment at PHPS was hostile to older workers. Indeed, Moison alleged that management was
abusive to younger and older employees alike. There is "no evidence that the ‘harassment’ . of
which she complains was in any way based on her age" other than Moison’s "self-serving
conclusions." Crawford v. Medina General Hospital, 96 F.3d 830, 836 (6" Cir. 1996). Even if
there were "hostility and abusiveness in this working environment,” the "evidence suggests that

the antagonism stemmed from a simple clash of personalities.” Id. "In any event, there is an

absence of evidence that it stemmed from a dislike of people over a particular age." Id.

3 Rooks complained about many things, but not age discrimination (she is not 40

or older).
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The Board concludes as a matter of law that Moison did not meet her burden to prove that

DHSS intentionally discriminated against her on the basis of her age. DHSS articulated a
legitimate, non-discriminatory- reéson for her termination: unsatisfactory job performance.
Moison did not offer any evidence to convince the Board that unsatisfactory job performance was

a pretext for age discrimination,
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DECISION AND ORDER

1 C r
It is this / g 7 day of hwe , 2009, the unanimous decision of the Board (3-

0) to deny Moison’s appeal.

Wustle 4 Gt

Martha K. Austin
Member
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