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This is an appeal from the September 11, 2012 idecisef the Merit
Employee Relations Board (*MERB”). @ MERB exerciseslibject matter
jurisdiction over this case based on the incorteghl conclusion that subject
matter jurisdiction had been waived. In deciding tase on the merits, MERB did
not grant the Appellee relief. Rather, MERB meralymonished the Family
Court. Because MERB did not have jurisdiction, MER September 11, 2013
decision is legally void.

FACTUAL HISTORY

Terri Tucker (“Appellee”) was employed at the Fen@ourt of Delaware in
New Castle County as a Judicial Case Processingr@apr in the Records Unit.
Appellee became overwhelmed in the Judicial Cased3sing Supervisor position
and began sick leave on July 11, 2012. Appellgdiep for Family Medical
Leave Act (“FMLA leave”) on July 16, 2012, submifgi physician’s reports in
support of her application, stating that her apild work was “zero” and that the
date of her ability to return to work was “unknotvn.

Appellee was granted FMLA leave on July 30, 2012. the meantime,
while awaiting FMLA leave approval, Appellee appli®r a vacant Social Service
Specialist Il (*SSS [II”) position within Family @urt. Appellee was granted an

interview for the position, which was scheduledAaigust 13, 2012.



On August 8, 2012, Appellee sent an email messagleet Family Court’s
Human Resources (“HR Representative”) to ask whetippellee would be able
to interview by telephone for the SSS Il positisecause she was out on FMLA
leave. The HR Representative informed Appelled #fee was ineligible to
interview. Appellee responded with a request ttieg notification of her
ineligibility be confirmed in writing. The HR Repsentative confirmed
Appellee’s ineligibility in an email message on Aigg10, 2012, as follows:

| was scheduled to meet with [HR Director] today &80
to discuss your FMLA and how it affects you

interviewing, however, he cancelled.

So as it stands, because you are out on FMLA, ydlu w
not be able to interview for the [SSS IlI] position

On Monday, | will meet with [HR Director] and go ewv
your FMLA paperwork, if [HR Director] has any
questions, I'm sure he will c4ll.

Appellee did not interview for the vacant positmm August 13, 2012.

PROCEDURAL HISTORY

Appellee filed a Step 1 merit grievance on Septen@ie 2012. A Step 1
decision was issued on October 17, 2012. Appel@g®aled. A Step 2 hearing
was held on October 24, 2012, with a decision d$umvember 8, 2012. Appellee

filed a Step 3 appeal. The Step 3 hearing was txel@ecember 20, 2012, and

'R. at 107, Del. Fam. Ex. E.



Appellee’s grievance was denied on January 15, 2@®$ellee then appealed to
MERB on January 30, 2013.

A MERB hearing was held on September 5, 2013. Asaminary matter,
MERB heard Family Court’s Motion to Dismiss Appelle appeal for failure to
file the Step 1 grievance in a timely manner. MERBied Family Court’s motion
and reviewed Appellee’s grievance on the meritamify Court now appeals to
this Court.

STANDARD OF REVIEW

This Court has appellate jurisdiction over finakagy decisions pursuant to
29Del. C.8 10142. On appeal, this Court must “determinetivdrelMERB] acted
within its statutory authority, whether it properigterpreted and applied the
applicable law, whether it conducted a fair hearamgl whether its decision is
based on sufficient substantial evidence and is arbitrary.”” Substantial
evidence is “such evidence as a reasonable mindhitnaigcept as adequate to

support a conclusior?”Questions of law are reviewee novd'

2 Gibson v. Merit Empl. Relations Bdl6 A.3d 937, 2011 WL 1376278, at *2 (Del. Apr., 12
2011) (TABLE).

3Avallone v. State Dep't. of Health & Soc. Sertd. A.3d 566, 570 (Del. July 27, 2011) (quoting
Person-Gaines v. Pepco Hldgs. In@81 A.2d 1159, 1161 (Del. 2009)).

*Ward v. Dep't of Electionsl4 A.3d 566, 2009 WL 2244413, at *1 (Del. 200BABLE).
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DISCUSSION

Family Court contends that Appellee filed an untinfétep 1 grievance and,
therefore, MERB committed error in finding MERB haurisdiction to hear
Appellee’s case. This Court agrees for the reatdwtdollow.

This case involves the jurisdiction of MERB, a dyadicial body,
established to effect proper application of theeStd Delaware Merit Rules.The
Merit Rules, pursuant to 2Del. C.§ 5931(a), provide for the establishment of a
plan to resolve and correct the grievances of Statployees. Section 18 of the
Merit Rules outlines the procedure to file and hesa State employee’s work
related grievance. |If the grievance is not resblitkrough the Section 18
procedure, the State employee can appeal to MERBIERB's power and
authority is statutory and extends only to “casesperly before it in compliance
with the statutory law”

In Maxwell v. Vetter the Delaware Supreme Court concluded that the
timeliness of an appeal to a quasi-judicial bodychsas MERB, is a matter of

jurisdiction® Indeed, MERB’s own Practice and Procedure Maaakhowledges

> 29Del. C. ch.59; 29Del. C.§§ 5902, 5906.

®29Del. C.§ 5931(c)(3); Del. Merit R. 18.9.

"Maxwell v. Vetter311 A.2d 864 (Del. 1973).

8 |d. at 865. TheMaxwell Court discussed appeals to the State Personnem@sion, which
MERB replaced in 1994See69 Del. Laws ch. 436 (1994).
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that “time limits for thegrievance procesare jurisdictional.* Merit Rule 18.6
requires the employee to file a Step 1 grievancightv 14 calendar days of the
date of the grievance matter the date [the grievant] could reasonably be exgukect
to have knowledge of the grievance matt8r.”Accordingly, the 14-day filing
period is jurisdictional and failure to file in Enely manner renders the grievance
void.**

In this case, the parties dispute the date on wtinehl4-day filing period
began to run. Family Court contends that the Mfdiag period began to run on
August 9, 2012, the date the matter subject taevamce occurred, because that is
when Appellee was informed she could not interview the SSS Il position.
Appellee argues that the 14-day filing period dod begin to run until September
10, 2012, because that is the date of the nexhéssiday after the HR Director
told Appellee he would discuss Appellee’s grievamaén the Return-to-work
Coordinator but did not follow up with Appellee.

In response to the Family Court’s jurisdictionahlténge and contrary to her
testimony at the hearing, Appellee claims she becaware that she had a
grievance on September 10, 2012, when the HR Diréad not yet responded to

an inquiry made by Appellee. Specifically, on Sapber 6, 2012, in preparation

® W. Michael Tupman, Delaware Department of Justiderit Employee Relations Board
Practice and Procedure Manuyat 78 (2013) (emphasis added).

19 Del. Merit R. 18.6 (emphasis added).

1 Del. Merit R. 18.4Cunningham, Jr. v. Statd996 WL 190757, at *2 (Del. Super. Mar. 27,
1996).



for her return to work, Appellee spoke to the “Retto-work Coordinator” from
the Office of Management and Budget. After thecdssion, the Return-to-work
Coordinator sent an email message to Appelleengtatiat Appellee should have
been able to interview for the SSS Il positionmitssbeing on FMLA leave. On
September 7, 2012, Appellee sent an email messatieetHR Director relaying
the information she received from the Return-tokv@oordinator. The HR
Director responded to Appellee by email messagestrae day, indicating that he
reviewed Appellee’s request and would discuss tagenwith the Return-to-work
Coordinator.

MERB concluded that the time began to run on SelpéertO, the business
day after Appellee’s inquiry. According to MERBppellee’'s Step 1 grievance,
filed on September 21, 2012, was timely. MERB ¢f@me concluded it had
jurisdiction and heard the case on the merits.

1. Lack of Subject Matter Jurisdiction

MERB incorrectly concluded that Family Court’s igdictional challenge
could be waived because it was not raised duriegStep 1, 2, or 3 grievance
proceedings. MERB Chairperson Austin stated, “[W§xve had numerous cases
come before the Board where timeliness hasn’'t mamsed until [the hearing]. |

think until we decide how that's going to be hanldfer everyone, we need to



consider the matter . . . and save the other parrother day®* MERB’s legal
counsel reasoned that hearing Appellee’'s case enntérits was a matter of
fundamental fairness and not a matter of jurisdircti This is incorrect as a matter
of law.

Delaware law and MERB'’s procedural rules are weltlsd. According to
the Delaware Supreme Court, “subject matter juctsnh is non-waivable [and]
courts have an independent obligation to satisgynelves of jurisdiction if it is in
doubt.®™® Parties cannot confer jurisdiction upon a couyt dgreement or
consent* A court may not acquire subject matter jurisdictby estoppel®

Pursuant to Superior Court Civil Procedure Ruleh}@), as followed by
MERB, “[w]henever it appears by suggestion of tlagtips or otherwise that the
Court lacks jurisdiction of the subject matter, theurt shall dismiss the action.”
The Delaware Supreme Court has made it clear thak ‘of jurisdiction may be
raised at any time in the proceedings.Additionally, MERB’s own Practice and
Procedure Manual states, “time limits for the galese process are

W7

jurisdictional. In fact, MERB’s own manual acknowledges time-bdrr

“R. at 168, T. at 18.

13 Appriva S’holder Litig. Cov. EV3, Inc, 937 A.2d 1275, 1284 (Del. 2007) (cititNgsbit v.
Gears Unlimited, In¢.347 F.3d 72, 76-77 (3d Cir. 2003)).

1 Maxwell311 A.2d at 865.

15Bruce E.M. v. Dorthea A.M455 A.2d 866, 871 (Del. 1983).

'® Maxwell 311 A.2d at 866.

7 W. Michael Tupman, Delaware Department of JustMerit Employee Relations Board
Practice and Procedure Manuait 78 (2013).
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grievances as one of the most common grounds &mtigg an employer’'s motion
to dismiss for lack of jurisdictiof Thus, Family Court's failure to argue
Appellee’s untimely Step 1 grievance during thepSte 2, or 3 grievance
proceedings did not waive the defense because #rdep cannot confer
jurisdiction by failing to raise the challenge.

2. Deadline to file Step 1 Grievance

This Court finds that the record evidence doessapport MERB's finding
that Appellee became aware of a matter subjectgoesvance on September 10,
2012. To the contrary, Appellee’s own testimongigates she was aware on
August 9, 2012 that she would not be permittechterview on August 13, 2012.
Accordingly, substantial record evidence indicatkat the matter subject to
grievance occurred on August 9, 2012.

In Rodgers v. Department of CorrectipfdERB held that grievants must
comply with the mandatory time limits under the M&ules throughout each step
of the grievance proce$s. MERB determined that the mandatory time limits of
the Merit Rules are not suspended pending a grisvaequest for document
production. Instead, MERB dismissed the grievaappeal for lack of jurisdiction

because the grievant failed to file a timely Stegritvanceé® MERB concluded

18
Id. at 10.

;2 Rodgers v. Dep't of CorrDecision & Order of MERBNo. 11-09-525, at 3 (Dec. 20, 2011).
Id. at 3-4.



that the grievant was required to file a timelyegence, even if minimally detailed,
while pursuing an inquiry into the specifics of thsue™
The circumstances of this case are similar to tho&®dgers The grievant
in Rodgerswas aware of a matter subject to a grievance dladf to file a timely
Step 1 grievance because he waited until he wasdlascess to documentation of
proof. Here, Appellee was aware of a matter sulie@a grievance but failed to
file a timely Step 1 grievance. Both the grieveniRodgersand the Appellee here
were aware of a matter subject to a grievance aitkavbefore filing a grievance,
yet MERB started the 14-day clock at different mend reached different
conclusions as to timeliness. With respect taistathe 14-day filing period for a
timely Step 1 grievance, MERB’s Practice and Pracedlanual clearly states:
the time limits to pursue administrative remediesnat
permit the complainant to delay until he realizas o
knows that the personnel action . .. was discratary.
Rather, the clock begins to run when the compldinan
knows or reasonably should have known of the . . .
‘personnel action” which gave rise to the
discrimination?
The matter subject to a grievance occurred on Au@us2012. The

grievance was filed by Appellee on September 21220This was untimely and

21

Id.
22 \W. Michael Tupman, Delaware Department of JustMerit Employee Relations Board
Practice and Procedure Manuait 81 (2013).
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therefore Appellee waived her right under the MdRtiles to address her
grievance.

CONCLUSION

A challenge to subject matter jurisdiction mustheard at any time it is
raised; it is not subject to waiver. The recordlermce does not support MERB'’s
conclusion that Appellee filed her Step 1 grievanta timely manner. As a
result, because the time limits of the Merit Rulggevance process are
jurisdictional, MERB had no jurisdiction to hear pgllee’s case on the merits.
MERB did not have jurisdiction over this case; #fere, MERB’s decision is
legally void?®

NOW, THEREFORE, this 25" day of September 2014, the September
11, 2012 MERB decision is hereby rever sed and vacated.

IT 1SSO ORDERED.

Andrea L. Rocanelli

The Honorable Andrea L. Rocandlli

23 Ford v. Pep Boysl989 WL 16987, at *1 (Del. Super. Feb. 21, 1989).
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