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BACKGROUND AND FACTUAL SETTING

The essential facts concerning this Motion to Dismiss are not in dispute. In January of 1996,
Colleen B. Devol became absent from her employment as a Psychiatrib Social Worker II at the
Kent/Sussex Community Mental Health Center. Ms. Devol remained absent from work for an
extended period. She was advised by letter dated May 12, 1997 that she was being broposed for
termination from her position for unauthori_zed absence and continued unavailability for work.

In a letter dated June 16, 1997, the Secretary of Del_aware Health and Social Services, Carmen

Nazario, terminated Ms. Devol's employment with the Department effective immediately. On June

COPY



)

letter to the agency noted a5 being on

In a letter filing what is referred to ag 5 "termination grievance"

Relations Board ("MERB" or "Board"),

July 12, 1997






exclusively from statute, and its jurisdiction extends only to those cases which are properly before it
in compliance with the statutes and Merit Rules. Maxwellv. Vetter, Del. Supr., 311 A.2d 864 (1973),
Cunningham v. State of Delaware, Department of Health and Social Services, Del. Super., C.A.
95A-10-003, Ridgely, P.J. (March 27, 1996) (ORDER).

Ms. Devol was dismissed from a merit system position. As a dismissed employee she has the
right to appeal that termination within thirty (30) days directly to the Merit Employee Relations
Board under both 29 Del. C. § 5949 and Merit Rule No. 21.0111. In her appeal letter to the Board
she cites a violation of Merit Rule No. 21.0112 which is the section on appeals from discrimination.

The Department, among other things, argues that this citation restricts her to a 10 working day
appeal period and contends that as an appeal from a discriminatory action within an agency Ms. Devol
is required to proceed through the Steps of the grievance process before filing an appeal with the
Board. However, it is not necessary for the Board to characterize this appeal as either a
“discrimination” appeal under Merit Rule No. 21.0112 or as a direct appeal from a dismissal under
Merit Rule No. 21.0111 and 29 Del. C. § 5949, because under either the 10 working day standard
for an appeal under Merit Rule 21.0112 or the 30 day period allowed for appeals of dismissal under
29 Del C. § 5949 and Merit Rule No. 21.0111, the filing is untimely. For purpose of discussion the
Board will consider the longer appeal period of 30 days as controlling,

In order to answer the question of whether or not Ms. Devol has timely filed her appeal, the
Board must determine when the 30 day appeal period begins to run. The statute (29 Del. C. §5949)

 provides, in pertinent part, "(a) An employee in the classified service . . . may not, except for cause,
be dismissed, or demoted or suspended for more than 30 day.s inany 1 year. Within 30 days after any
such dismissal . . . an employee may appeal to the Board for review thereof." A literal reading of this
statutory provision would begin the appeal period with the effective date of the dismissal and if the
appeal is not filed within 30 days the Board can not hear it. See Maxwell v. Vetter, supra.

The legislature was aware of the distinction between an event such as dismissal and notice of
an event since in subsection (b) of the same statute dealing with appeals to the Superior Court it
provides for the filing of a notice of appeal with the Court within 30 days of the employee being

notified of the final action of the Board. The issue for the Board, assuming that Ms. Devol has 30
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date of June 27, 1997 on which the 1¢ attempt was made to deliver the certified letter of termination

mailed on the previous day. A fourth possible date is the admitted actya] receipt of the notice of
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to a pre-dismissal hearing which she did not request. It is not unreasonable for her to expect and
make arrangements for further correspondence from the Department.'

The appellant has cited no authority for the proposition that the second mailing by regular mail
served to begin anew the 30 day period for the filing of an_appeal and the Board concludes that actual
receipt of the notice of dismissal by Ms. Devol is not necessary 10 begin the running of the appeal
period. Tothe extent that notice of the dismissal was required to commence the running of the period
for filing an appeal, the Board unanimously agrees with the contention of the Department that the
period bégan to run with the attempt to deliver the certified dismissal letter on June 27, 1997 and that

the appeal filed on August 6, 1997 is untimely and the Board is therefore required to dismiss it.

ORDER
The above-captioned grievance appeal filed by Colleen Devol dn August 6, 1997 isnot timely
filed, and the ‘Motion of the Department of Health and Social Services to Dismiss, as-amended, 18
GRANTED. The appeal DISMISSED.

BY ORDER OF THE BOARD this D5 Lday of @Law;,{j , 1999,

W, LAt

Tohn W, Pitts , Member

APPEAL RIGHTS

29 Del. C. § 5949 provides that the grievant shall have a right of appeal to the Superior Court
on the question of whether the appointing agency acted in accordance with law. The burden of proof
of any such appeal to the Supertor Coutt is on the grievant. - All appeals to the Superior Court are
to be filed within thirty (30) days of the employee being notified of the final action of the Board..

1At the argument before the Board, counsel for Ms Devol proffered that Ms. Devol was
out of state visiting her sick mother during the time of the attempted delivery of notice by certified
mail. Counsel for the Department objected to any evidentiary presentations during the argument
and the Board did not hear testimony from Ms. Devol.
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29 Del, C. § 10142 provides:

(a) Any party against whom a case deci
the Court.

sion has been decided may appeal such decision to

(b) The appeal shail be filed within 30 days of the day the notice of the decision was mailed.

(c) Thea

eal shall be on the record without a tﬁal de novo. If the Court determines that

the record is insufficient for its review, it shall remand the case to the agency for further proceedings

on the record.

(d) The Court, when factual determinations are at issue, shall take due account of the
experience and specialized competence of the agency and of the purposes of the basic law under
which the agency has acted. The Court's review, in the absence of actual fraud, shall be limited to

a determination of whether the agency's decision

“before the agency.
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